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Barbara Hull Francis
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(Maryl and Health Partners, Inc.)

OPI NI ON BY BOARD MEMBER HARRI SON

Appel l ant timely appeal s the denial of its bid protest of the
Respondent’ s determ nation that its of fer was not reasonably sus-cep-
tible of being selected for award.

Fi ndi ngs of Fact
1. The Maryl and Depart nent of Heal t h and Mental Hygi ene (DHWVH) is

responsi bl e for adm ni stering the Medi caid Program(soneti ne
herein Program established at Title Xl Xof the Social Security
Act, 42 U S. C 881396-1396s. Ml Code Ann., Health Gen’l (HG Title
15. The Programprovi des heal th services to eligibleindividuals.

2. I n 1995, DHVH applied for and was granted an 1115 Wi ver by t he
Center for Medi care and Medi cai d Services (CVvs5), fornmerly known
as the Heal t h Care Fi nanci ng Adm ni strati on. The wai ver and en-
ablinglegislation providedthat there would be a “Speciality”
Ment al Heal th Systemal so known as a Public Mental Heal th System
(PMHS). HG 815-103(21).



Specific responsibility withinDHWWfor the PMHSi s assigned to
the Mental Health Adm nistration (MHA). MJA s responsibilities
under the PVMHS are to establish performance standards for
providers in the system(credentialing and privileging) and
medi cal necessity criteriafor services, totrainprovidersin
accessing the system to preauthorize services, tolink wth ot her
systens, to coll ect and conpil e data, to rei nburse provi ders, and
to submt clains to the Medicaid Programfor subm ssion for
federal financial participation (FFP) to CMS.

Under t he regul ati ons governing the PVHS, MHA may contract wth
an adm ni strati ve servi ces organi zati on (ASO to provide adm ni s-
trative services. Code of Maryland Regul ati ons ( COVAR)
10. 09.70. 02A. I n Septenber 1996, MHA i ssued a Request for
Proposal (RFP) for an ASO. Upon DHWH s reconmmendat i on, t he Board
of Public Works (BPW approved award of a contract to Maryl and
Health Partners, Inc. (MHP), the Interested Party herein. This
Contract comrenced on January 2, 1997, term nati ng on June 30,
1998. MHA exercisedits optiontorenewthe Contract for three
(3) additional years. BPWextended this Contract for three (3)
nmont hs, until October 1, 2001 and again until January 1, 2002.
On April 3, 2001, MHAissued a RFP for a newASO pr edi cated on a
fee for service system The RFP was dividedinto Sections rel ated
to Speci fic Requirenents, Government’s Responsibilities, Organiza-
ti on of Proposal, Eval uati on and Sel ecti on Procedures, General
| nformati on and I nstructions, Contract, Appendi ces and Attach-
ments. Section |, Specific Requirenents, contained an | ntroduc-
ti on, Background, Purpose, and Services to be Perforned subsec-
tions. Services to be Perfornmedincluded anintroduction, the
of feror’s agreenents, scope of work, access services, utilization

managenent servi ces, managenent i nformati on services, claim



services and eval uati on servi ces.

During the i npl enentati on of the ASO Contract awarded t o VHP,
DHVH WHA experi enced probl ens drawi ng down FFP funds. Thi s was
aresult of sonmeinitial difficulty between VHP and t he Medi cai d
Programis ability to accept the clains for rei nbursenent, i.e.
there were problens with the Program s edits, particular to
Maryland. Theinabilitytointerface with the Programseam| essly
could threaten MHA's coll ection of FFP, essential to its
operationof the PMHS. At the time of i ssuance of the i nstant RFP
inApril 2001, however, the problens involving collectionof FFP
had been addressed and renedi ed.

When MHA i ssued t he RFP for a new ASO contract, for the nost part,
the required deliverables remai ned the sane; however, NHA
del i neated, inter alia, that the contractor nust be abl e t o accept
amnimumof 5mllionclains annually,?! have a cl ai ms processi ng
systemconsi stent with all requirenents of a SAS 70 audit and nmake
cl ai i and payment systens consistent with requirenments of CVs and
t he Medi caid Program The ASOdata was requiredto match the data
i nthe Progran s Managenent | nfornmation System(MMSIIl), andit
had to ensure that appropriateeligibility spans arein placein
order to process clains. Such requirenents were discussedinthe
pre-bid conference held April 17, 2001.

On May 7, 2001, MHA recei ved three (3) proposal s: Appell ant,? VHP

and Val ue- Qoti ons. Fi ona BEwan of MHA' s procurenent staff forwarded

proposal s.

! The RFP as originally issued projected a m ni numof 2.5
mllion clainm annually. This was an error corrected by addendum
i ssued April 25, 2001 prior to the May 7, 2001 date for receipt of

2 Al'l references to Appellant’s proposal hereinaretoits

t echni cal proposal. Appellant’s price proposal has never been opened.
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the proposals to the Evaluation Conmttee (the Commttee).?

9. The Commttee consisted of MHArepresentatives, Gscar L. Mrgan,
Director; Brian M Hepburn, MD., Clinical Director; John T.
Al l en, Director, Consuner Affairs; Thomas Merrick, Chief, State
and Federal Prograns, Child and Adol escent Progranms and Core
Service Agency (CSA) Directors, Phillip Dukes, Ph.D., Washi ngt on
County; Robert L. Pitcher, Frederick County; and Nancy Zi nn, the
M d Shore Counties, consisting of Caroline, Dorchester, Kent,
Queen Anne’ s and Tal bot Counties. The CSAs are the | ocal pl anners
for service needs inthe PVMHS. They are establ i shed under HG §10-
1201 et seq.

10. On May 16, 2001, the Committee menbers met to discuss the
proposal s.

11. DHWH s Procurenent Oficer, Russell L. Jenkins, and Ms. Ewan of
MVHA' s procurenent staff attended all nmeetings. M. Ewan kept
sunmar y chronol ogi cal notes. The Comm ttee had seri ous questions
regardi ng Appellant’s ability toperform particularly inthe
areas of cl ai ns processi ng systens, experience with fee paynent
rei mbur senment systens, a systemas | arge and conpl ex as PVHS and
aut horizing services as varied as those in the PMHS.

12. On May 17, 2001, M. Allen, of the Commttee, who had i nformation
managenent experience nmet with Ti not hy Santoni, MHA De- puty
Director, Admnistration and Fi nance, to di scuss the Conmttee’s
concerns about Appellant’s experienceas it relatedto clains
paynment and a managenent i nformati on system(MS). M. Allen

al so forwarded t he rel evant portions of the RFP and Appellant’s

3 COMAR 21. 05. 03. 03A(6) provides that: “Initial eval uati ons nay
be conducted and recommendati on for award made by an eval uation
comm ttee. Final eval uations, including evaluation of the recom
nmendat i on of the eval uation conmttee, if any, shall be performed by
the procurenent officer and the agency head or designee.”
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13.

14.

15.

proposal to David Bickel, the then Branch Manager of DHVH s
| nf or mat i on Resour ces Managenent Admni stration (I RVA) for revi ew.

Subsequently, Ms. Ewan and M. Allen met with M. Bickel. M.

Bi ckel was of the opinionthat the infornmati on managenent system
set forth in Appellant’s proposal could not handle the data
processi ng vol une as configured in Maryl and’ s PVHS qui ckl y enough
to be efficient. M. Bickel testified at the hearing of the
appeal , articulating his concern about Appellant’s proposed
i nf or mat i on managenent systemand t he specific reasons t herefor

as previously con-veyed to the Comm ttee duringthe eval uation
process at the agency |evel.

On May 18, 2001, the Committee net to di scuss the proposal s agai n.

Because of the Commttee’s concerns with Appellant, it was deci ded
to pose questions to all offerors rather than hear an oral

presentation at the schedul ed nmeetings on May 21t and May

The Conmi tt ee and advocat e representati ves*net with the offerors,

acceptedtheir witten presentations,® expl ai ned why t hey were
alteringtheformat for all offerors and proceeded to ask their

clarifying questions. The Committee’s eval uation of MHP and Val ue
Options was that their proposal s were reasonably suscepti bl e of

bei ng sel ected for award.

Appel I ant did not i nprove its positionwhenit answered questions

posed regarding its experience with perform ng the services

4 Advocat es (consuners and fam |y menbers) are anintegral part

of the PVMHS who have hel ped design the PVHS. WMHA requested that
advocate representatives partici pate by aski ng questi ons at the oral
present ati ons. The offerors agreed. The advocat e representatives then
shared their viewof howthe of ferors answered the questions. The
advocates did not participateinthe final eval uation or i nopening of
t he proposals. Alsopresent inadditionto M. Jenkins and Ms. Ewan
was MHA counsel .

5 These witten presentations were not nade part of the record.
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16.

17.

18.

19.

20.

requiredinthe PVHS. The Comm ttee’ s eval uati on of Appellant’s
proposal was that it was not reasonably suscepti bl e of being
sel ected f or award based on | ack of denonstrated experiencein
managi ng a systemof the magnitude of the PVHS, its | ack of
denonstrat ed experience ininterfacing w th Medicai d prograns, and
its inadequate design for the State’s MS.

However, prior to nmaking afinal determ nation, the Commttee
requested M. Allento contact the offerors’ references and agai n
revi ewt he systemdesi gn Appel | ant proposed. On May 25, 2001, M.
Al I en checked sonme but not all references and re-searched t he
Internet as to the viability of Appellant’s proposal.

On May 29, 2001, the Comrittee net and revi ewed the i nformati on
obt ai ned by M. All en regardi ng Appell ant’ s references and t he
viability of its systemdesign. Based onthis |atest i nformati on,
M. Allen, whotestified concerning his concerns at the hearing,
still concluded that Appellant’s proposal was technically
deficient froma systemdesi gn standpoint for the work to be
perfornmed under the PVMHS and the State’s M S.

The Comm tt ee unani nously vot ed t hat Appel | ant’ s proposal was not
reasonabl y suscepti bl e of bei ng sel ected for award and subm tted
this recomendation to the Procurement O ficer.

The Commi ttee then opened the financi al proposals of VMHP and
Val ue Opti ons and asked for a Best and Final O fer (BAFO . On
June 12, 2001, the Committee net to di scuss the BAFGs. The

Commttee voted to recomend that MHP be awarded the contract.

By | etter dated June 15, 2001, the Procurenent O ficer notified
Appel | ant that it was not reasonabl y suscepti bl e of bei ng sel ect ed
for award pursuant to COVAR 21. 05. 03. 03B and t he r easons support -
ing this decision as follows:

Appel | ant’ s corporate experienceis primarily with capitated
payment (versus fee for service) and post paynent revi ew
nodel s;



Appel | ant’ s experience in Georgi a, and t he programnodel
presentedin the proposal and at the oral [witten question]
presentation, focused on a Medi caid clinic optionrather
t han a prospecti ve nedi cal necessity revi ewof a broader
range of inpatient and outpatient nental health services;

Appel I ant had no experience adjudicating clains for the
col l ection of Federal Funding Participation (FFP), an
activity which is critical to the Maryland systenm and

Appel I ant’ s cl ai s processi ng systemi s i nadequate for the
needs required in the RFP.
21. On June 25, 2001, Appell ant protested the Procurenent Ofi-cer’s

decision. By letter dated July 18, 2001 and r ecei ved by Appel | ant
on July 24, 2001, DHWHnnotifi ed Appel lant that its final deci sion
was t hat Appel l ant’ s of fer was not reasonabl y suscepti bl e of bei ng
sel ected for award.

22. The final decision expanded uponthe four points set forthinthe
Procurement Officer’s letter of June 15, 2001 which notified
Appel | ant that its proposal was not reasonably sus-cepti bl e of
bei ng sel ected for award. The final decisionreflected, as didthe
| etter of June 15, 2001, that Appel |l ant had not denonstratedits
ability toprovidethe services required by the RFP using a fee
for service paynment nodel. Therecordreflects that Appell ant,
in fact, has experience in providing services under fee for
servi ces progranms. However, it was unable to articul ate the scope
of this experience duringthe eval uati on process at the agency
| evel . 6

23. On August 1, 2001, Appellant noted its appeal to this Board.

Deci si on

6 At the commencenent of the hearing of the appeal counsel for
the State made it cl ear that Appellant is aresponsi bl e provi der of
services and that theissues inthe appeal relate only to theinstant
RFP and the Appellant’s response thereto.
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Appel | ant bears the burden to denonstrate why final agency acti on
was unreasonabl e, an arbitrary abuse of di scretion or aviolation of
| aw or regul ations. Bal ti nore Mot or Coach Co., MSBCA 1216, 1 MSBCA 194
(1985) at page 10; B. Paul Bl ai ne Associates, Inc., MSBCA 1123, 1 MSBCA
158 (1983), at page 11; Beilers Oop Service, MSBCA 1066, 1 MSBCA 125
(1982) at page 5; Sol on Aut onat ed Services, Inc., MSBCA 1046, 1 MSBCA
10 (1982) at page 14. The Respondent correctly observes that these

woul d be the only reasons for disturbingthe decision of the Procure-
ment Officer.” To determ ne whether the decision is arbitrary,
capri cious, unreasonabl e, an abuse of di scretion or violative of |awor
regul ati on, the Board may only | ook at what was avail abl e for the
Procurement Officer toreviewat thetinme of the deci sion, not what
m ght be presented | ater on appeal.

Appel | ant mai ntains that DHVH s deci si on was unr easonabl e or
arbitrary or an abuse of discretion, in so far as:

there was no requirenment in the RFP that the
of feror denonstrate experience with a fee for
servi ce nodel and that if there was, Appel |l ant
met this requirenent;

Appel | ant had experience i n prospective nedi cal
necessity reviewof a broader range of inpatient
and out pati ent mental heal th services than just
out patient clinic services;

there was no requirenment in the RFP that the

of feror denonstrate experience wi th adj udi cation

of clainms for FFP and i f t here was Appel | ant net
this requirenment; and

Appellant’s clains system and M S was adequat e.

The Respondent’ s positionis that the Procurenment O ficer properly

! As used hereinthereferences tothe Procurenent Oficer’s
deci sion arereferences tothe final agency deci sion or action of DHVH
as endorsed by the Deputy Secretary for Qperations, the desi gnee of the
Agency Head.



exer ci sed hi s busi ness and t echni cal judgnent in adopting t he recommen-
dation of the Commttee and that his deci sion was reasonableinlight
of the requirenents set forth in the RFP.

Wthrespect tothe respective positions of the parties we find
t hat Appel | ant has not net its burden of proof. Indeed, thereis anple
evidenceinthe recordthat DHVH s fi nal agency deci sionis reasonabl e.

First we observe that there was a requirenent that the of feror
denonstrat e experience. Part | of the RFP contai ned “ Specific Re-quire-
nment s of Proposed Contract.” The very first requirenent set forthin
Part | of the RFP, Specific Requirenents of Proposed Con-tract, is
t hat :

O ferors nust have experience in providing adnm ni strative
services for the delivery of nental health services, as
describe (sic) herein, for at | east 400, 000 covered |ives
wi th a m ni numof 70, 000 acti ve cases, since June 30, 1997.

The of f erors nust understand t he desi gn of MHA' s system MNA
requi renents generally and the requirenments of the 1115
Wai ver in particular.

I n descri bing howthe offerors shall present their technical

proposals, the RFP stated that:

The offeror i s to convey its understandi ng of the objectives
of the RFP and difficulties that m ght be encountered in
achi eving these objectives.

The of feror shall describeits organi zation structure and
its experiencein providingadmnistrative services for the
del i very of nental health services, as described inthe RFP,
for at | east 400, 000 covered lives with amni numof 70, 000
active cases, since June 30, 1997.

In setting forth the evaluation criteria, the RFP ranked:
Extent towhichthe offeror’s descriptionof its experience
and organi zati onal structure clearly describes and i ndi cat es
its ability to provide the services required by this RFP.

as one of two criteria of top equal inportance. Appellant’s assertion
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t hat experiencein deliveringthe services describedinthe RFPi s not
required, is sinply not supportable.

The Procurenent O ficer’s determnation that Appellant’s proposal
di d not denonstrate that it had t he experi ence needed t o be t he ASOf or
t he anti ci pated requi rements of Maryl and’ s fee for service rei nburse-
ment system was reasonabl e and supported by the record.

Ref erenci ng Appel | ant’ s proposal, the Procurenent O ficer found
t hat only one programl i sted by Appel | ant required Appel |l ant to operate
a fee for service systemand t hat Appel | ant was not processing cl ai ns
inthis program Thisfindingwasinerror. Appellant denonstrated at
the hearing that progranms it listed inits proposal were fee for
service systens andtherecordreflects this to be the case. Appell ant
al so present ed evi dence at the hearing concerningits experiencewth
fee for service systens. However, as this Board stated in Bruce D.
Royst er, MSBCA 1968 and 1969, 5 MSBCA 1406(1996), a proposal may only
be eval uat ed on t he basi s of theinformationthat is provided by the
offeror inits proposal. The quality of the informtion provi ded nmay
lead torejection. The Procurenment Officer found that the Appel | ant
fail ed during the agency eval uati on process to denonstrate that its
experience was sufficient. W shall not disturb such findi ng not-w th-
standing error inthe assunption that the programns |isted by Appel | ant
were not fee for service systens.

We al so findthat The Procurenent Officer’s determ nation that
Appel | ant | acked the experience in authorizing a broad range of
services was reasonabl e and supported by the record.

MHA's PMHS i s unique. It represents a bl endi ng of all popul ati ons
for whom state subsidization is needed to pay for nental health
services. The PVMHS not only provi des services to Programreci pients
but al soto “grey zone” individual s, those individuals who because of
the severity of their illness and their | ack of financial resources

need st at e subsi di zation for the services and the service array inthe
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PMHS. Services avai |l abl e under PVHS f or bot h t hese popul ati ons as set
forth in COVAR 10. 09. 07 exceed t hose requi red ei t her by CQvb or Maryl and
lawand i s nore vari ed than a comrerci al package and of fers nore t han
i srequiredbythe Program COVAR 10.09.70.10.Csets forth the service
array for nmental health services to include hospital services,
i ncl udi ng State hospitalization, physician services, individual nmental
heal t h prof essi onal servi ces, pharmacy servi ces, psychiatric home
heal t h servi ces, freestanding clinic services, nedical | aboratories
servi ces, early and peri odi c screeni ng, diagnosi s and treat nment ser-
vi ces, includingtherapeutic nursery services, nental health case
managenent, psychiatric day treatnment servi ces, nobil e treat nment,
psychiatric rehabilitation services, residential treatnent cen-ters,
group homes, therapeutic group hones, psychiatric hal fway house
services, residential rehabilitation services, case managenment
support ed enpl oynent services, respite care, nobile crisis services,
residential crisis services, and peer support andfamly tofamly
educati on.

The purpose of such a continuumof services is to offer the
consunmer the service that is nost appropriate to his/her need,
preventing any deterioration of the nental illness which couldresult
inlongtermhospitalization. Alack of experienceinauthorizingthis
vari ed array of services couldresult i nadverse consequences for the
consuner and MHA' s budget. Al soinportant to the functioning of the
PVHS i s experience in nmanaging the care of individuals who are
hospitalizedin an acute care psychiatric hospital, astate hospital or
a residential treatnment center. As stated in the RFP.

The ASO assi sts MHA and t he Core Servi ce Agenci es (CSA’ s-
agent s of | ocal governing) in maxi mzing eligible consuners’
access to appropriate, nedi cal |l y necessary publicly-funded
ment al health services and i n ensuringthat these services
assi st individual s inachieving cost-effective treatnent
goal s.
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I nassertingthat it had a wi de range of experi ence, Appel |l ant
first cited as experience services that involved treatnent for
subst ance abuse, which is not covered by the PVMHS. It did not give any
experience in authorizinginpatient stay. The PVHS budget i s dependent
on car eful managenent of the | evel of care a consuner receives. As
noted in DHVH s fi nal deci sion Appellant only identifies one programto
denonstrat e experience wi thinpatient services, and al so does not gi ve
exanpl es of i npl ement ati on of a conprehensive 1115 Waiver. Inits
appeal to MSBCA Appel | ant does not contradict the State and i ndi cate
where in its proposal it denonstrated that it had the experience
i mpl ementing autilization managenent programfor the array of services
set forthin COVAR 10. 09. 70. The Procurenent O ficer’ s deci si on was
supported by substanti al evi dence that Appellant’s presentations did
not set forth experience i n managi ng servi ces such as are deliveredin
the PVHS to the varied popul ati ons.

The Procurenent Officers’s determ nation that Appell ant had
i nadequat e experi ence adj udi cating cl ains for the coll ecti on of FFP
with the program was reasonabl e.

DHWH sets forth sufficient explanationinits final decisionto
support its conclusion that Appell ant’ s proposed cl ai ns syst emwas
i nadequate to neet the requirenents inthe RFP. The ASO s responsi bi | -
ityistobe, ineffect, amni-nmedicaidreinbursenent agent, and t hen
tointerface seam essly with the Program Nowhereinits proposal did
Appel | ant specifically indicate howit planstofile paidclainswth
the Program |t |isted prograns, it gave the nane of the systemit
pl ans to use and advi sed that “The systemis fully configured to
adj udi cate clai s for the coll ection of Federal Funding Participation.”
Such advice was to be accepted on its face. The | ack of detail,
however, |l eft MHAto research t he pro- posed system MHA sought gui dance
froman i nternal managenent i nformati on systens source, M. Bi ckel, who

withcredibility providedinformation conveyedtothe Commttee and
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Procurement Officer that the Appellant’s proposed system | acked
capacity. MAal sore-searched the systemis web site. The i nformati on
obtai ned i ndi cated that this systemhad not been fully i npl enented and
operational in any state. The Procurenent O ficer was faced with a
proposed syst emt hat he bel i eved was too sl owto handl e t he anti ci pat ed
wor kl oad ef ficiently, thus jeopardi zing collection of FFP and conpr o-
m sing the effectiveness of the PVHS.

Appel | ant asserts that because it is the present managed care
contractor for Maryl and State enpl oyees it, de facto, has the experi -
ence to operate the PMHS cl ai ns system However, therecordreflects
that the Maryl and State enpl oyee behavioral health benefit is a
capitated system inwhichbenefits and providers arelimted. PNMHS
systemis a fee for service, where nmenbership is fluid and any
qgqual i fi ed provider can partici pate and t he range of servi ces exceeds
that offeredin the enpl oyees’ benefit package. Unli ke managed care
for State Enpl oyees, the PMHSi s a predom nantly a nedi cai d rei nburs-
abl e system The PVHS i s dependent onits ability to drawdown FFPin
order to continueto serve gray i ndividual s duringthe year wit hout
deficit funding. The | oss of federal dol -1ars woul d reduce t he nunber
of services the PIVHS can provide to gray area i ndi vi dual s and coul d
j eopardi ze VHA' s budget. Havi ng an ASOwi th significant experiencein
interfacing with a medicaid agency is crucial to the continued
viability of the PMHS. A conparison wth the managed care contract for
Mar yl and St at e enpl oyees (whi ch Appel | ant currently hol ds) does not
denonstrat e such experi ence. The Procurenent Oficer’s findings as set
forthinthe final decisionand as di scussed above with respect to col -
| ection of FFP are supported by the record.

The Procurenent Officer’ s determ nation that Appel |l ant | acked
adequate clainms and M S systens to performunder the contract was
reasonabl e and supported by the record.

Appel | ant di d not subm t a guarant ee fromthe conpany fromwhi ch
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it was purchasing this systemand did not bring a conpany represent a-
tivewththemtoexplain this proposed newclainms and M S systemto
the State. It didnot give an exanpl e of where t he proposed software
is operatingonasimlar hardware platform processing the nunber of
FFP adj udi cated cl ai ns. Appel |l ant’ s proposal nerely asserts that it
neets the requirenents of the RFP wi t hout expl ai ni ng how or why.
DHWH s final decision notes on page 12 that:

the response [to the findingthat Appellant’s proposal was

not reasonably suscepti bl e of award] al so suggests that you

are ei ther uncl ear or unaware of the additional requirenents

i n processing clains for adjudi cation for coll ection of

federal funds participation. In additionto all of the

functions that you descri bed i n your proposal for processing

a claimfor paynent, the additional requirenents of FFP

adj udi cation require each cl ai mto undergo i n excess of one

hundred edits to evaluate FFP eligibility.

The need t o have a cl ai ms systemand M S syst emt hat can handl e
the PMHS i s essential. Therecordreflects that Appellant failedto
adequately address this requirenment in its proposal.

Appel l ant has failed to neet its burden. The Board has repeatedly
hel d that it woul d not overturn a Procurenment O ficer’s decision unless
it is shown to be unreasonable, arbitrary or in violation of the
procurenment statute or regul ations. Appellant has not proven any
viol ation of the procurenment statute or regulations. It has sinply
al | eged that the Procurenment O ficer was wong inlight of Appellant’s
qualifications. However, the qualifications nust be judged onthe
basi s of what was presented in Appellant’s witten proposal and
subsequent written presentati on and response to questi ons fromthe
Committee.

We have often observed t hat t he Board does not second guess an
eval uati on of a proposal, but nerely concerns itself wi th whether a
reasonabl e basi s exi sts for the concl usi ons and results reached or

determned. Baltinore Industrial Medical Center, I nc., MSBCA 1815, 4
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VBBCA 1368(1994) at p. 5, citingBaltinore Mdtor Coach Co., MSBCA 1216,
1 MSBCA 194(1985); Transit Casualty Co.MSBCA 1260, 2 MSBCA
1119(1985). See al so, Systens Associ ates, Inc., MSBCA 1257, 2 MSBCA
1116(1985), at p. 12 “ldentification of those proposals that are

accept abl e, or capabl e of bei ng nade acceptable, isamtter withinthe
reasonabl e di scretion of the procurenent officer”; andBal ti nmore Mt or
Coach Co., supra, at p. 10 “Wien evaluating therelative desirability

and adequacy of proposals, a procurenent officer is required to
exer ci se busi ness and t echni cal judgment. Under such circunstances, a
procurenment of fi cer enjoys a reasonabl e degree of di scretion and, for
t hi s reason, his concl usi ons may not be di sturbed by a revi ewi ng board
or court unless shown to be arbitrary or arrived at inviolation of
Maryl and’ s Procurenment Law.”

The testinony reflects that it was t he consensus of the Eval uati on
Comm tt ee and opi ni on of the Procurenent Officer that any one of the
four concerns di scussed above woul d have resul ted in a determ nation
t hat Appel |l ant’s proposal was not reasonably suscepti bl e of being
sel ected for award under COVAR 21.05.03. 03B
(1)(b). Accordingly the appeal is deni ed.

Wherefore, it is Ordered this day of t hat the

appeal is denied.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification
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COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with the provi sions of the Adm nistrative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmy file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or withinthe periodset forthinsection (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s decision in MSBCA 2244, appeal of APS
Heal t hcare, Inc. under DHVH RFP DHVH DOC 02- 7059.

Dat ed:

Mary F. Priscilla
Recor der
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